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PER CURI AM

M sael Sandoval Del gado pleaded guilty to conspiracy to
distribute five kilograns or nore of cocaine, in violation of 21
US C 8§ 846 (2000) (Count One); possession with intent to
distribute five kilograns or nore of cocaine, in violation of 21
U S C 8 841(a)(1) (2000); and possession of a firearmduring and
inrelationto a drug trafficking crine, in violation of 18 U. S. C.
8§ 924(c) (2000). In No. 04-4434, Del gado appeal s, contendi ng that
the district court erred when it denied his notion to withdraw his
guilty plea and that his sentence violates the Sixth Amendnent
because the district court, rather than a jury, nmade findings
regardi ng the amount of cocai ne for which he was responsible. W

affirm”

I
There was no witten plea agreenent in this case.
Delgado’s Fed. R Cim P. 11 hearing was conducted on My 22,

2002. At the hearing, Delgado stated that he understood the

“I'n No. 04-4221, Delgado appeals the district court’s order
denying his “Mdtion for Permission to File an Qut-of-Tine Appeal
or, in the Alternative, Mtion Pursuant to 28 U S.C. § 2255 to
Vacate Sentence.” After the district court ruled on this notion,
the court vacated the original crimnal judgment, directed that a
new crimnal judgnent with the sane sentence be filed, and ordered
counsel be appointed for Delgado to pursue a direct appeal.
Because Delgado has received the relief he sought--nanely, an
opportunity to appeal fromthe crimnal judgnment--we dismss No.
04-4221 as noot.
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charges against him the potential sentence that he faced for each
charged offense, the applicability of the sentencing guidelines,
and the rights he was wai ving by pleading guilty. Delgado stated
that he was pleading guilty because he was in fact guilty of the
of f enses char ged. He clained to have had anple tine to consult
with his attorney.

On August 7, 2002, Delgado sent the court a letter
stating that he wanted to withdraw his guilty plea with respect to
the firearmoffense. He gave no reason for his request. Follow ng
a hearing, the district court denied the notion, applying the six

factors identified in United States v. Wlson, 81 F.3d 1300 (4th

Cir. 1996).
Del gado’s presentence report (psr) assigned a base
of fense level of 32, representing at |least five, but |ess than

fifteen, kilograns of cocaine. See U.S. Sentencing Cuidelines

Manual 8§ 2D1.1 (2001). Two | evels were deducted for acceptance of
responsibility. See USSG § 3El1.1(a). Wth a resulting offense
level of 30 and a crimnal history category of 1, Delgado’ s
gui deli ne range was 97-121 nonths. Because the statutory m ni mum
sentence on the drug charges was ten years, the guideline range
becanme 120-121 nonths, to be followed by a mandatory consecutive
sentence for the firearm conviction of not less than five years.
There were no objections to the psr that affected the term of

i mpri sonnent . The district court adopted the psr and sentenced



Del gado to 120 nonths on the drug offenses, to run concurrently,

and sixty nonths consecutive on the firearns offense.

|1
Del gado clains that the district court erred when it
denied his nmotion to withdraw his guilty plea. W review the
district court’s decision for abuse of discretion. WIson, 81 F.3d
at 1305.
A defendant seeking to withdraw a guilty plea prior to
sentencing nust denonstrate a “fair and just reason” for

wi t hdr awal . See Fed. R Cim P. 11(d)(2)(b); United States v.

Bowran, 348 F.3d 408, 413 (4th Gr. 2003), cert. denied, 540 U. S

126 (2004). 1In determ ning whether a fair and just reason exists,
the nost inportant question is whether the Rule 11 hearing was
properly conducted, and the plea counseled and voluntary. 1d. at
413-14. Oher factors that nmay bear on whet her w thdrawal shoul d
be al | owed i ncl ude:

(1) whether the defendant has offered credible evidence
that his plea was not knowng or not voluntary; (2)
whet her the defendant has credibly asserted his |ega
i nnocence; (3) whet her there has been a del ay bet ween t he
entering of the plea and the filing of the notion; (4)
whet her defendant has had cl ose assi stance of conpetent
counsel ; (5) whether withdrawal will cause prejudice to
t he government; and (6) whether it will inconveni ence the
court and waste judicial resources.

United States v. Moore, 931 F.2d 245, 248 (4th Gr. 1991).




Here, the transcript of the Rule 11 proceeding
denonstrates conpliance with the Rule and supports the district
court’s finding that Del gado’s guilty plea was counsel ed, know ng,
and voluntary. There was no credi bl e assertion of |egal innocence.
The del ay of two and one-hal f nont hs between t he pl ea and Del gado’ s
letter to the court wei ghs against permtting withdrawal. Nothing
in the record suggests that Delgado’s attorney was inconpetent;
i ndeed, Delgado professed his satisfaction with his lawer’s
services. Finally, Delgado entered his plea the norning his trial
was schedul ed to begin; jury selection was conpleted at 7:30 p. m
the previous evening. Allowing wthdrawal of the plea would have
prejudiced the United States, which had spent significant tine
preparing for trial, and inconvenienced the court, which had
al ready expended considerable tinme and resources on the case.
Therefore, the district court did not abuse its discretion in

denying the notion.

11
Al t hough the district court rather than a jury determ ned
t he amount of cocaine for which Del gado was held responsible at
sentenci ng, we conclude that Del gado’s sentence does not violate

the Sixth Amendnent under United States v. Booker, 125 S. Ct. 738

(2005), and Blakely v. Washington, 542 U S. 296 (2004). Quite

sinply, Delgado admitted at the Rule 11 proceeding that he
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conspired to distribute and possessed with intent to distribute
nore than five kilograns of cocaine. He accordingly was assignhed
a base offense level of 32 at sentencing, representing at | east
five, but less than fifteen, kilogranms of cocaine. See U.S.

Sent enci ng Gui delines Manual 8§ 2D1.1 (2001).

| n Booker, the Court held that enhanci ng sentences based
on facts found by the court alone and not by the jury violated the
Si xth Amendnent inperative that “[a]lny fact (other than a prior
conviction) which is necessary to support a sentence exceedi ng the
maxi mum aut hori zed by the facts established by a plea of guilty or
a jury verdict nust be admtted by the defendant or proved to a

jury beyond a reasonable doubt.” United States v. Booker, 125 S.

Ct. at 756 (citing Apprendi Vv. New Jersey, 530 U S. 466, 490

(2000)). Because Del gado admtted that he was responsible for five

kil ograns of cocaine, there was no Si xth Anendnent vi ol ation.

|V
We accordingly affirmNo. 04-4434. W di spense with oral
argunent because the facts and |legal contentions are adequately
presented in the materials before the court and argunment woul d not

aid the decisional process.
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